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3UmteiJ States Court of Appeals 

DISTRICT OF COLUMBIA j 


April Term, 1945 
No. 8936 


Sidney G. Brown, appellant 

v. 

United States of America, appellee 


APrEAL FROM THE MUNICIPAL COURT OF APPEALS FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOB APPELLEE 


COTJNTKRSTATEMENT OF THE CASE 

By information (R. 1) filed in the Municipal Court, Criminal 
Division, on April 15, 1944, appellant was charged with assault 
on one Shayne Anne Kirkpatrick on April 13, 1944, in the 
District of Columbia. Entries on the information (R. 2) show 
that appellant pleaded not guilty April 15,1944, and demanded 
a jury trial. On May 8, 1944, appellant was tried and found 
guilty. A motion for a new trial (R. 5) was filed on May 12 
and heard and overruled on May 16,1944. Appellant was there¬ 
upon sentenced to serve 360 days imprisonment. Notice of 
appeal was filed May 22, 1944. The judgment of conviction 
was affirmed by the Municipal Court of Appeals on January 
24,1945 (R. 31). This appeal followed. 

The record shows that the following evidence was intro¬ 
duced : 


(i) 
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SHAYNE ANNE KIRKPATRICK (App. 17) was called as 
a witness and examined on voir dire. The girl was excluded 
as a witness on account of her age. 

MRS. GLORIA KIRKPATRICK (App. 17) was called as a 
witness for the prosecution and testified that her child attended 
Truesdale School, 9th and Ingraham Streets NW. On April 13 
the witness called for her chijd, who was four years old in 
August 1944, at 6: 15 p. m. and took her home. About 7: 15 
p. in., after eating supper, th£ child told the mother of the 
events of the day and said that appellant “* * * showed 

her his wee wee and put it in her mouth * * *” The police 

were called and came the next day. 

MISS FRANCES BIRD (App. 19) testified for the prose¬ 
cution that she was a police woman; that on April 14, 1944, she 
investigated this case; that “* * * her investigation re¬ 

vealed that Mr. Brown showed the child his wee wee but she 
did not testify who told her.” 

METROPOLITAN POLICE OFFICER BRYANT 
(App. 19) testified for the prosecution that the child and her 
mother came to No. 6 police precinct; that the appellant was 
brought into the child’s presence; that the child would not 
repeat her story at first, but that when appellant was being 
taken from the room the child began to talk of her experience 
and the appellant was brought back into the child’s presence 
and the child recited her story; that the appellant denied the 
occurrence^ that the appellant said he knew the child was in 
the sleeping room because he overheard a conversation of the 
teachers that the child was being punished. 

METROPOLITAN POLICE OFFICER LOUIS M. SNY¬ 
DER (App. 19) testified for the prosecution that on April 14, 
1944, he talked with appellant who said he was in the nursery 
room on that day; “* * * that the defendant told him 

he had been persecuted for a similar offense once before” 
(App. 20). The testimony was duly objected to and exception 
noted. 

METROPOLITAN POLICE OFFICER SIGURD OS- 
TENSO testified for the prosecution that the girl first would 
not answer the question asked and later said “* * * the 

defendant was not the man” (App. 20). That the appellant 
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was taken from the room, some conversation had with the 
child and later the appellant was returned to the room and the 
child identified him; that the appellant at all times denied 
the charge. 

Appellant’s motion for a directed verdict at this point was 
overruled (App. 20). 

MRS. MARY DRAYWELL (App. 20) testified on behalf 
of appellant that she was superintendent of the school; that 
on April 14, 1944, she put the girl in the nursery room for 
punishment; that both she and her assistant went into the room 
at various times; that she and her assistant were supervising 
fifteen children at play at the opposite end of the building from 
the sleeping room and the custodian’s office; that she and her 
assistant were the only persons on duty; that she took the 
child up at 4:15 p. m. and the child made no complaint; that 
from then until the mother came she was with the child con¬ 
stantly; that the appellant’s reputation for peace and good 
order was good. j 

On cross-examination she stated that she or her assistant 
went into the sleeping room three times and her assistant went 
in several times in three-quarters of an hour; that if anyone 
went into the room or if the child made any outcry she would 
have heard it. 

GARDNER SCOTT (App. 21) testified on behalf of the 
appellant that he was custodian of the school; that on April 
13 “* * * the defendant would have to be on the third floor 

doing the cleaning”; that the appellant’s reputation for peace 
and good order was excellent. 

EARL FRAZIER (App. 21) testified on behalf of appellant 
that he was assistant custodian of the school; that “* * * 

he and the defendant were on the first floor and that he was 
talking to the defendant in Mr. Scott’s office sometime between 
4:00 and 4:30 p. m.; that at 4:30 they both started to go up the 
stairs to do their work when he called the defendant’s attention 
to the fact that his box was on the other side of the building; 
that he went up one stairway and the defendant up the other ; 
that he heard the defendant working on the third floor until 
they both finished.” 
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Appellant (App. 21) testified that he sat in Mr. Scott’s office 
with Frazier until 4:31 p. m.; that they both started up the 
stairs to do their work and that he was on the third floor during 
the entire afternoon. He denied that he went into the sleeping 
rodm at any time and denied having exposed himself to the 
girl. He denied making the statement Officer Snyder related. 
He asserted he could not have used the term “prosecuted once 
before” because he had never been prosecuted on any similar 
charge. 

Appellant’s motion for a directed verdict at this point was 
overruled (App. 21). 

I ISSUES INVOLVED 

I 

I 

I 

In the circumstances of this case, was the first declaration 
of the child to the mother relating to the alleged assault prop¬ 
erly ruled to be a spontaneous declaration? 


Is the appellant entitled to assign as error the introduction 
of evidence to which no objection was made at the trial? 

Ill ^ 

Is the evidence in this case sufficient to sustain the convic¬ 
tion on appeal from Municipal Court? 

SUMMARY OF ARGUMENT 

I 

Under the decisions of this Court in Snowden v. United 
States, 2 App. D. C. 89 and Beausoliel v. United States, 71 App. 
D. C. Ill, 107 F. (2d) 292, the declaration of the child to the 
mother w r as properly received as spontaneous declaration. 

II 

No objection was made to the introduction of evidence con¬ 
cerning statements by the child in the presence of appellant 
at the police station. No request to strike was made and no 
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request to charge the jury to disregard. This course evidently 
was pursued with the thought that the appellant’s propipt 
denial and the child’s hesitation in identifying appellant was 
beneficial to him. In such circumstances the ordinary ^ule 
ought to be applied that no review will be granted where no 
objection was made or exception taken. 

HI | 

i 

There being admissible evidence in the record of appellant’s 

guilt, the conviction should be affirmed under the statutory 

! 

criteria of review of judgments of the Municipal Court and the 
decisions of this Court applying those standards of review. 

ARGUMENT 

I | 

The Court has noted the various features of this declaration 
by the child and repetition is unnecessary. Suffice to recall 
that the declaration was made by a child held incompetent to 
testify on voir dire on account of tender years, that the dec¬ 
laration was an unsolicited statement to her mother relating 
an indecent act performed on her by appellant, that the dec¬ 
laration was made approximately three hours after the alleged 
occurrence, and that the declaration was received as evidence 
of the event. It is readily seen that a real exception to the 
hearsay rule is involved, that for utterances considered trust¬ 
worthy on account of the declarant’s state of mind being such 
that reflective thinking and deliberate falsifying are unlikely. 

It seems that the primary guarantee that the reflective facul¬ 
ties of the declarant are suspended is to be found in the fact 
of an event of exciting proportions, which has occurred within 
a relatively recent time. VI Wigmore on Evidence (3d fed., 
1940) Secs. 1747 (1), 1749. While the assault in this case Ap¬ 
parently was not such as to produce hysteria or shock in the 
child, yet no one can doubt that it was the outstanding event 
of the child's school day. A child of three and a half years is 
too innocent to be outraged by the act, yet that act must cer¬ 
tainly have startled, if it did not shock, the child. 
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The time element is obviously a qualifying factor in judging 
of admissibility. Vi Wigmore, op. cit., Sec. 1750 (b): 

Time of the utterance. The utterance must have been 
before there has been time to contrive and misrepresent, 
i. e., while the nervous excitement may be supposed still 
to dominate and the reflective powers to be yet in abey- 
I ance. This limitation is in practice the subject of most 
of the rulings. 

i It is to be observed that the statements need not be 

strictly contemporaneous with the exciting cause; they 
may be subsequent to it, provided there has not been 
time for the exciting influence to lose its sway and to 
be dissipated. The fallacy, formerly entertained by a 
few Courts, that the utterance must be strictly contem¬ 
poraneous (post, sec. 1756), owes its origin to a mistaken 

application of the Verbal Act doctrine: 

***** 

Furthermore, there can be no definite and fixed limit 
of time. Each case must depend upon its own circum¬ 
stances : 

* ♦ * * * 

Thus the application of the principle thus (sic) de¬ 
pends entirely on the circumstances of each case. 

In Beausoliel v. United States, 71 App. D. C. Ill, 114, 107 
F. (2d) 292, 295 (1939), a six-year-old girl was driven in a 
taxi alone with a driver to meet her mother downtown. After 
the child left the cab and met the mother, the latter noticed a 
peculiar expression on the child’s face, and upon being ques¬ 
tioned the child told her mother that during the ride the driver 
had exposed himself to the child and directed her to touch 
him, which the child did under fear that otherwise she would 
not be taken to her mother. It was held no error to receive 
this evidence, although as it happened the child also testified. 
The Court’s opinion on this point is herewith quoted in full: 

Error is assigned, also, to the admission of the testi¬ 
mony of the child's mother. She testified, in substance, 
that she was not present when her daughter arrived at 
the department store but that she met her a few minutes 
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later; that after walking with her a short distance she 
noticed a peculiar expression on her face and that, upon 
questioning, the child told her what had happened in 
the taxicab. Over objection of appellant, the court per¬ 
mitted the witness to testify to this conversation. Dec¬ 
larations, exclamations and remarks made by the victim 
of a crime after the time of its occurrence are sometimes 
admissible upon the theory that “under certain external 
circumstances of physical shock, a stress of nervous ex¬ 
citement may be produced which stills the reflective 
faculties and removes their control, so that the utter¬ 
ances which then occurs is a spontaneous and sincere 
response to the actual sensations and perceptions already 
produced by the external shock. Since this utterance 
is made under the immediate and uncontrolled domina¬ 
tion of the senses, and during the brief period when con¬ 
siderations of self-interest could not have been brought 
fully to bear by reasoned reflection, the utterance may 
be taken as particularly trustworthy * * 7 What 

constitutes a spontaneous utterance such as will bring 
it within this exception to the hearsay rule must; de¬ 
pend, necessarily, upon the facts peculiar to each case, 
and be determined by the exercise of sound judicial; dis¬ 
cretion, which should not be disturbed on appeal unless 
clearly erroneous. 8 

That the statements in the present case were made 
in response to inquiry is not decisive of the question of 
spontaneity, as appellant contends, although that fact 
is entitled to consideration.* Likewise, while the time 
element is important, it is not in itself controlling. 
“Indeed, as has been well asserted, no inflexible rule 
as to the length of interval between the act charged 
against the accused and the declaration of the complain¬ 
ing party, can be laid down as established.” 10 It! has 
been held, moreover, that where, as in the present case, 
the victim is of such an age as to render it improbable 
that her utterance was deliberate and its effect pre¬ 
meditated, the utterance need not be so nearly contem- 
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poraneous with the principal transaction “as in the case 
of an older person, whose reflective powers are not 
presumed to be so easily affected or kept in abeyance.” 11 
The declarations of the child—a party to the actual 
Occurrence—were made under such circumstances and 
so recently after the occurrence of the transaction as 
to preclude the idea of reflection or deliberation. There¬ 
fore, the ruling of the lower court was correct. 12 

It will be noted that great stress is placed on the discretion 
and responsibility of the trial court in determining whether 
the declaration is trustworthy. Further to be noted is recog¬ 
nition of the greater trustworthiness of declarations of very 
young children because of their undeveloped reflective powers. 

The early case of Snowden v. United States, 2 App. D. C. 89, 
(1893) established the law in this jurisdiction on this point. 
There, a girl of five and one half years was assaulted sometime 
in the afternoon between 1:00 and 3:30. At 4:30 P. M. her 
grandmother returned home and found the child on the floor 
crying and bearing evidence of abuse. Upon inquiry the child 
said that appellant had assaulted her in a stable loft. At the 
trial the child, while found competent, could not be induced to 
testify and the grandmother was allowed to testify to the dec¬ 
larations of the child. This was held proper. The element of 
necessity common to the Snowden case and the instant case is 
obvious. The Court said that such declarations were part of 
the res gestae. The Court noted that: 

In criminal cases, and especially in cases of rape, and 
in cases of abuse of female children, the principle of 
what is called the res gestae has been, from necessity of 
the case, extended beyond the limits that obtain gen¬ 
erally in civil cases. 2 App. D. C. at 94. 

And fifty years ago the Court could note that: 

the tendency of recent adjudications is to 
extend rather than to narrow the scope of the doctrine ; 
and that rightly guarded in its practical application, 
there is no principle in the law of evidence more safe 
in its results. 
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In Soto v. Territory, 12 Ariz. 36, 94 P. 1104 (1908), a boy 
of four was sent by his mother to the store at 11:00 A. M.j, and 
returned at 12:30 P. M., bleeding from the rectum. He said 
defendant had abused him. This was held admissible. It was 
said that the time element and the circumstances in each case 
“* * * must depend upon its own facts and much jnust 

be left to the sound discretion of the trial court.” 

In Kenney v. State (Tex. Cr. App.), 79 S. W. 817 (1903), a 
girl of three and a half years, too young to testify, was raped 
by defendant. Her declarations to her mother describing de¬ 
fendant’s acts were held properly admitted. This case is also 
authority that the declarant need not be a competent wit¬ 
ness, on which point the court’s opinion is quite lengthy and 
well considered. 

In People v. Bush, 56 Cal. App. (2d) 870, 133 P. (2d) 870 
(1943) declarations of a six-year-old girl that defendant: had 
done something nasty to her were held properly admitted as 
part of the res gestae. The witness to the declaration had found 
the girl bleeding and crying shortly after the assault. 

In State v. Coram, 116 W. Va. 492, 182 S. E. S3 (1935), dec¬ 
larations by a five-year-old girl to her mother, when the girl 
returned home from a twenty minute absence on an errand, 
that defendant had abused her were held properly admitted. 

Most of appellants argument and citations need no answer, 
in view of their erroneous theory, i. e., that this case is to be 
viewed as any rape case. ' In ordinary rape cases, the victim’s 
complaint is merely corroboration, a piece of evidence which 
it is permissible to introduce on the case in chief to forestall 
a natural suspicion that if no immediate complaint is shown 
in evidence it is probably that none was made. To show the 
good faith of the complainant, it is only necessary to show the 
fact of prompt complaint and, therefore, the details are un¬ 
necessary. The details may, at the risk of the cross-examiner, 
be inquired into on cross-examination, or may be brought out 
on redirect or in rebuttal if necessary to rehabilitate the wit¬ 
ness against impeachment. These principles are clearly ex¬ 
plained in IV Wigmore on Evidence (3d ed., 1940), Secs. 
1134-1140, and VI Wigmore, op. cit., secs. 1760, 1761. The 
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Snowden and Beausoliel cases clearly show that when the dec¬ 
laration is found trustworthy it is received as a whole, as real 
evidence of the act and not merely to sustain the credibility 
of the complainant. 

Another erroneous notion is appellant’s argument that the 
declarant must have been a person competent to testify. Be¬ 
sides Kenney v. States (Tex. Cr. App.) 79 S. W. 817, (1903), 
supra, holding to the contrary, the following authorities hold 
that the declarant need not be a person competent to testify: 
New York, C. & St. L. R. Co. v. Kovatch, 120 Ch. St. 532, 166 
N. E. 682 (1929); VI Wigmore on Evidence (3d ed., 1940) 
Sec. 1751 (c) (1) (disqualification of infancy should not ex¬ 
clude the declaration); Model Code of Evidence, Am. L. Instit., 
Rule 512, comment: “It is generally held that it is unnecessary 
that the declarant be qualified in this exception to the hearsay 
rule.” 

II 

When witnesses were examined about events in the police 
station, where the child repeated her story in appellant’s 
presence and he denied it, no objection was made. No motion 
to strike the evidence was made and no request was made that 
the court charge the jury to disregard it. It is quite evident 
that it might have appeared wise to pursue such a course. The 
child’s hesitation, her contradictory statements, and the ap¬ 
pellant’s prompt denial were matters favoring the appellant. 

Conceding that such statements by the child could no longer 
be regarded as within the pale of the exciting event and were 
within no exception to the hearsay rule, it ought to be remem¬ 
bered that the hearsay rule is one of exclusion only, which a 
party may choose not to invoke. If he does not invoke it the 
hearsay is regarded as evidence. ScMemm-er v. Buffalo, R. & P. 
Ry. Co., 205 U. S. 1, 9: “* * * testimony * * * al¬ 
though based on the report of others, was evidence, at least 
unless objected to as hearsay.” 

Furthermore, the ordinary rule is that no review will be 
granted as to the admissibility of evidence unless objection 
was made at the time the evidence .was offered. Depina. v. 
United States, 78 U. S. App. D. C. 31, 137 F. 2d 673; Beausoliel 
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v. United States, 71 App. D. C. Ill, 107 F. (2d) 292. The 
Court’s discretion not to apply this rule ought not to be exer¬ 
cised in this case, first, because the failure to object appears 
to have been a course deliberately pursued and, second, because 
the evidence introduced no new element into the case; it was 
simply repetitious of what the child had told the mothet and 
for this reason does not constitute prejudicial error. 

Ill 


The evidence is sufficient to sustain a judgment appealed 
from the Municipal Court. There was admissible evidence, 
consisting of the declaration of the child to the mother. There 
was also opportunity to commit the crime. Appellant contends 
he had no opportunity but the evidence falls short of estab¬ 
lishing lack of opportunity. There was testimony that appel¬ 
lant should have been on the third floor doing his work,after 
four o’clock, but his own testimony showed he did not go to 
the third floor until four thirty o’clock. Frazier, appellant’s 
coworker, testified he and appellant were together in the Super¬ 
intendent’s office “sometime between 4:00 and 4:30 p. m.” The 
sleeping room was only a few steps from the Superintendent’s 
office. Appellant admitted he had been in the sleeping room 
that day. 

In reviewing convictions in the District Court this Court 
will sustain if it appears simply that the evidence is ;more 
consistent with guilt than with innocence. Williams v. United 
States, 7S U. S. App. D. C. 322,140 F. (2d) 351. The evidence 
introduced by the prosecution in this case is consistent only 
with guilt, unlike the Williams case. 

Review of judgments in the Municipal Court is restricted by 
statute in the following terms: 


The Municipal Court of Appeals * * * shall 
review the record on appeal and shall affirm, reverse, or 
modify the order or judgment in accordance with; law. 
If the issues of fact shall have been tried by jury, 
the Municipal Court of Appeals for the District of Co¬ 
lumbia shall review the case only as to matters of law. 
If the case shall have been tried without a jury, The 
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Municipal Court of Appeals for the District of Columbia 
shall have the power to review both as to the facts and 
the law, but in such case the judgment of the trial court 
shall not be set aside except for errors of law’ or unless 
it appears that the judgment is plainly wrong or with¬ 
out evidence to support it. Sec. 11-772 (e), D. C. Code 
(1940) Supp. III. 

If said Court of Appeals shall allow’ an appeal, the 
court shall review’ the record on appeal and shall affirm, 
reverse, or modify the order or judgment in accordance 
w’ith law. Sec. 11-773. D. C. Code (1940) Supp. III. 

It w’ill be seen that review’ of questions of fact tried by a jury 
is limited to questions which may be called questions of law. 
Even in reviewing cases tried by the court, this Court will not 
reverse if “* * * the evidence was such that either one of 

two different conclusions might reasonably have been draw’n 
from it, * * *” Nolan v. Werth, (U. S. App. D. C.), 142 
F. (2d) 9. Certainly no more than this, and by the terms of 
the statute, less, evidence seems necessary to sustain a convic¬ 
tion rendered on a jury’s verdict. 

The fact that this appeal is from a judgment of conviction 
rather than a civil judgment ought to make no difference in 
the quantity of evidence required. It has been recently pointed 
out that evidence which will sustain a civil verdict w ill sustain 
a criminal judgment and that the greater certainty of proof 
required for conviction in a criminal case is a certainty required 
in the minds of the jury alone. United States v. Cohen, 2 Cir., 
145 F. (2d) $2, L. Hand. J: “We will premise what w’e say by 
dealing at once with an error which pervades the arguments of 
all the accused. They uniformly assume that an appellate 
court, before affirming a verdict in a criminal case, w’ill demand 
that the evidence shall be more cogent and persuasive than 
when reviewing a civil verdict: i. e., that since the jury must 
be satisfied of the accused’s guilt beyond a reasonable doubt, 
an appellate court will more straitly scrutinize the evidence 
necessary to sustain the verdict. There is indeed authority 
for that position, but it is not the law as w*e understand it; on 
the contrary, the certainty required in a criminal case is that 
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of the jury alone, and evidence sufficient to support a civil 
verdict will support a criminal one.” 

CONCLUSION 

The first declaration of the child to the mother was, in the 
circumstances of this case, a spontaneous declaration and ad¬ 
missible in evidence. For purposes of review it is entitled to 
the same consideration as testimony of the victim and is suf¬ 
ficient to sustain a conviction. The other alleged errors were 
not objected to and were merely repetitious of the child's dec¬ 
laration and not so prejudicial as to warrant the Court in dis¬ 
pensing with the usual rules of appellate review. The j udgment 
should be affirmed. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney, 

i 

Charles B. Murray, , 

Joseph F. Lawless, 

John P. Burke. 

Assistant U. S. Attorneys, 

Attorneys for Appellee L 
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IN THE MUNICIPAL COURT FOR THE 
DISTRICT OF COLUMBIA 

Criminal Division 
#U. S. 433,922 I 

United States of America 

; 

VS. 

' 

Sidney G. Brown 

i 

STATEMENT OF PROCEEDINGS AND EVIDENCE 

The above-entitled cause was a prosecution by the United 
States of America charging the defendant with the offence of 
assault upon one Shayne Anne Kirkpatrick, on the 13th day 
of April 1944. 

The defendant was arraigned on the 15th day of April 1944, 
entered a plea of not guilty and demanded a trial by jhry. 
He was tried on the 8th day of May 1944, by Judge Thomas 
D. Quinn before a jury. The jury returned a verdict of guilty, 
to which defendant excepts. 

After the jury was impaneled, and counsel made their open¬ 
ing statements, the witness Shayne Anne Kirkpatrick, was 
called as a witness. Counsel for the defendant objected to her 
testifying and made a motion that she be examined out of the 
presence of the jury on the ground that she was too young to 
realize the effect of an oath. This motion was granted and 
the Court examined the witness out of the presence of the 
jury. The Court concluded that she was too young to realize 
the purpose or effect of an oath, and ruled that she should hot 
be permitted to testify. 

Mrs. Gloria Kirkpatrick was called as a witness on behalf 
of the United States who testified as follows: that she was the 
mother of Shayne Anne Kirkpatrick and that she had placed 
her in the nursery school of the Truesdale School at 9th and 

(17) 




I 


18 

Ingraham Streets NW.; that on the day in question she called 
for her and took her home; that they had dinner and that dur¬ 
ing the course of the meal the child was relating her experiences 
during the day. She told her mother about rabbits, etc., and 
that Mr. Brown had shown her his wee wee (R. 9). 

Counsel for the defendant made a motion to interrogate 
this witness not in the presence of the jury. This motion was 
granted. 

Out of the presence of the jury the witness testified as fol¬ 
lows: that she took the child to school at 8:15 a. m. and 
returned for her at 6:15 p. m.; that it takes 20 to 25 minutes 
to go from the school to her home; that they had dinner at 
7:00 p. m.; that the child told her of the occurrence in the 
afternoon; that the child did not complain; that they were 
sitting in the kitchen just talking; that they had just finished 
their meal; that they had the conversation at about 7:15 or 
7:20 p. m. 

The Court ruled that the witness could testify to these facts 
before the jury and counsel for the defendant made objection 
and noted an exception to the Court’s ruling. 

The witness was then sworn again before the jury and testi¬ 
fied substantially as follows: 

That she lived at 440 Park Road NW.; was employed at 
Smith’s Transfer and Storage Company; that she was the 
mother of Shayne Kirkpatrick who will be four years old next 
August; that she took her to school. Counsel for the United 
States asked her what was the last day the child attended 
school. Objection was made to that question which was over¬ 
ruled and exception was duly noted. In response to the ques¬ 
tion, she testified “a week ago Saturday.” That on April 13, 
her daughter attended school on that date; that she had a 
conversation with her at 7:15 p. m. Counsel for the defendant 
objected to that conversation on the ground that it was hear¬ 
say, which objection was overruled and exception duly noted. 

The witness then testified as to what the child told her 
of the occurrence in the sleeping room; that Mr. Brown showed 
her his wee wee and put it into her mouth; that she went to a 
neighbor’s house who called the police; that they did not come 
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that evening; that she saw the police the next day; that Miss 
Bird came to the place where she was working; that they and 
the (R. 10) little girl went to the school the next morning; that 
they went to a police station and there were present Miss Bird, 
Messrs. Ostenso and Bryant. Mr. Brown was there part of 
the time. 

Miss Frances Bird was called as a witness on behalf of the 
United States, who testified she was a member of the Metro¬ 
politan Police Department, attached to the Women’s Bureau; 
that on April 14, 1944, she investigated a complaint from Mrs. 
Kirkpatrick. She was asked the question as to what she did 
and she replied she had a conversation with the person in 
charge of the nursery; that she went to #6 Police precipct 
with Officers Bryant and Ostenso. She also testified that her 
investigation revealed that Mr. Brown showed the child his 
wee wee but she did not testify as to who told her. 

On cross-examination, counsel for the defendant asked the 
question as to whether or not her investigation was concerned 
with a conviction only or a desire to get the actual facts, to 
which counsel for the United States objected, and the Court 
sustained the objection and exception was duly noted. 

Officer Bryant testified that the little girl came to the pre¬ 
cinct with her mother and Miss Bird; that he brought the 
defendant into the room, that the little girl recognized the 
defendant by name but would not repeat her story; that the 
officer started to take the defendant from the room and when 
he was passing through the door, the girl started to talk about 
her experience and the officer turned around and brought the 
defendant back into the girl’s presence at which time she re¬ 
cited her story again; that the defendant at that time denied 
the occurrence. He further testified that the defendant said 
he knew the little girl was in the sleeping room because he 
overheard a conversation of the teachers that the girl was 
being punished. 

Mr. Louis M. Snyder was called as a witness on behalf of 
the United States, who testified that he was a member of the 
Metropolitan Police Department, a detective-sergeant and 
attached to the sex squad of the Detective Bureau. He further 
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testified that (R. 11) he talked with the defendant at about 
8:00 p. m. on April 14, 1944. Counsel for the defendant ob¬ 
jected to the conversation which objection was overruled and 
exception duly noted. 

The witness further testified that the defendant was in the 
nursery room on that day, he said he was; that the defendant 
told him he had been persecuted for a similar offence once 
before. Objection was made on behalf of the defendant to 
this testimony which was overruled by the Court. A motion 
to strike this testimony was made, which motion was over¬ 
ruled and exception duly noted. 

Mr. Sigurd Ostenso was called as a witness on behalf of the 
United States, who testified that he was a member of the Met¬ 
ropolitan Police Department, attached to the Sixth Precinct. 
He testified that the girl at first would not answer the questions 
asked, and later said the defendant was not the man. That the 
defendant was taken from the room, some conversation was 
had with the girl and later the defendant was returned to the 
room, and the child identified him. The defendant at all times 
denied the charge. 

The Government rested its case. The defendant made a 
motion for a directed verdict of not guilty which was denied 
and exception was duly noted. 

Mrs. Mary Draywell was called as a witness on behalf of 
the defendant, who testified that she was in charge of the 
nursery school at the Truesdale School; that on April 13,1944, 
she put the little girl into the sleeping room for punishment; 
that she went into the sleeping room three times, and that her 
assistant also went into the room but she did not know how 
many times; that she and her assistant were supervising fifteen 
children playing in the front of the administration office, which 
was at the opposite end of the building from the sleeping room 
and the custodian’s office; that she and her assistant were the 
only persons there on duty; that she took the child up at 4:15 
p. m. and the child never complained to her about anything 
unusual; from that time until the mother came for her the child 
was with her constantly. She also (R. 12) testified that the 
defendant bore a good reputation for peace and good order. 
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On cross-examination she testified that she or her assistant 
went into the sleeping room three times and that her assistant 
also went in several times in three-quarters of an hour; that if 
anyone went into the room or if the child made any outcry, she 
would have heard it. 

Mr. Gardner Scott was called as a witness on behalf of the 
defendant who testified that he was custodian of the Truesdale 
School; that on April 13, 1944, they had a parent-teachers’ 
meeting and that after four o’clock the defendant would have 
to be on the third floor doing the cleaning. He also testified 
that the defendant’s reputation for peace and good order was 
excellent. 

Mr. Earl Frazier was called as a witness on behalf of the de¬ 
fendant, who testified that he was an assistant custodian at 
the Truesdale School; that he and the defendant were on the 
first floor and that he was talking to the defendant in Mr. Scott’s 
office sometime between 4:00 and 4:30 p. m.; that at 4:30 
they both started to go up the stairs to do their work when he 
called the defendant’s attention to the fact that his box was 
on the other side of the building; that he went up one stairway 
and the defendant up the other; that he heard the defendant 
working on the third floor until they both finished. 

The defendant testified in his own behalf that he was sitting 
in Mr. Scott’s office with the witness Frazier until 4:31; that 
they both started up the stairs to do their work and that he 
was on the third floor during the entire afternoon. The de¬ 
fendant denied that he went into the sleeping room where 
Shayne Kirkpatrick was sleeping at any time and denied the 
charge that he had exposed himself to her or did anything to 
her; he also denied that he made the statement testified to by 
Det. Sgt. Snyder. The defendant denied he was ever prosecuted 
on any charge of this nature and therefore could not have used 
the term “prosecuted once before.” (R. 13) 

On cross-examination, he denied the charge. 

The defendant rested his case and the Government an¬ 
nounced no rebuttal; whereupon the defendant made another 
motion for a directed verdict of not guilty, which the Court 
denied and to which the defendant duly noted an exception. 
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After argument of counsel the Court charged the jury and 
after due deliberation the jury returned a verdict of guilty. 
The defendant filed a motion for a new trial based on the 
grounds set forth in the motion contained in the designation 
of record. This motion the Court overruled and the defendant 
duly noted an exception. The Court then imposed a sentence 
upon the defendant requiring him to serve a term of 360 days 
in jail, to which the defendant noted an exception. 

Subsequent thereto, a notice of appeal was filed and the de¬ 
fendant was permitted to file an appeal bond in the sum of 
Two Thousand Dollars ($2,000.00). 

Saul G. Lichtenberg, 

Saul G. Lichtenberg, . 

. . Attorney for Defendant, 

National Press Building, Washington, D. C. 

*■ -Service of the above-entitled statement of proceedings and 
evidenced acknowledged and same is hereby consented to this 
13th day of July 1944. 

(Signed) Joseph F. Lawless, 

Asst. U. S. Attorney. 

Above statement of proceedings and evidenced approved this 
15th day of July 1944. 

(Signed) T. D. Quinn, 

Thomas D. Quinn, 

Judge of the Municipal Court for the 

District of Columbia, Trial Judge. 
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